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CAN'T STOP TIlE HUSTLE: TIlE 
DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT'S "ONE STRIKE" 
EVICTION POLICY FAILS TO GET DRUGS 
OUT OF AMERICA'S PROJECTS 
JIM MOYE* 
Abstract: In Department of Housing and Urban Development v. Rucker, the 
United States Supreme Court upheld the agency's use of the "one 
strike" eviction policy, which requires housing authorities to issue leases 
with the condition that tenants who engage in any drug-related criminal 
activity are subject to eviction. Moreover, the court held that a tenant's 
ignorance of the activity is not a defense to eviction. Although this 
ruling appears consistent with the Court's decision in Goldberg v. Kelly, 
the seminal case delineating the government's ability to terminate 
public assistance, the one strike eviction policy nevertheless suffers from 
several problems that limit its effectiveness. In particular, housing 
authorities have excessive discretion when implementing the policy; the 
policy does not define "engaging" in drug-related criminal activity; and 
the policy fails to prevent non-residents from participating in drug-
related criminal activity in the housing community. This Article 
proposes means of alleviating these problems to increase the 
effectiveness of the one strike eviction policy. 
* B.A., University of Southern California, 1995; J.D., The Catholic University of Amer-
ica, Columbus School of Law, 1999. Trial Attorney, District of Columbia Office of Corpora-
tion Counsel, Child Abuse and Neglect Section. The views and opinions expressed in this 
Article in no way reflect the views and opinions of the Government of the District of Co-
lumbia. The author would like to take this opportunity to dedicate this Article to Margie 
Harrell, Executive Director, Diboll, Texas Public Housing Authority. Mrs. Harrell's techni-
cal assistance was greatly appreciated and her tireless, selfless, and boundless efforts on 
behalf of her tenants are an exemplary model to be followed throughout the United 
States. Those efforts reflect proven leadership and are the kind necessary to regain control 
of the public housing community. 
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{Sjome critics say the law is too harsh. "The only way they can get away 
with it is because it affects poor people. " 
-Sheila Crowley, head of the National Income Housing Coalition 1 
The United States is involved in a costly war. It does not involve 
Mghanistan, the Balkans, Iran, Iraq, or Pakistan. This long, complex 
war is the "War on Drugs." Many Americans do not realize just how 
expansive and costly this war effort has become. The United States 
government spends approximately $26 billion a year on the drug war.2 
That money has led to approximately 1.5 million drug arrests per year 
and a drug-related prison population of 400,000.3 In the 2002 federal 
budget, $357 million in spending was earmarked for the drug war and 
related activities.4 In a recently signed defense bill, President Bush 
appropriated more than $156 million for drug interdiction programs, 
a decrease from $204 million allocated in 2001.5 Of all the money 
spent on fighting the drug war, only four cents of every dollar budg-
eted is spent on drug prevention and treatment.6 
The incarceration rates for drug-related offenders are just as 
staggering as the dollar amounts spent on the drug war. The number 
of drug-related offenders in American prisons grew from 45,000 in 
1980 to over 450,000 in 2001.7 From 1990 to 1997, the drug offense 
incarceration rates for Mrican-Americans, Whites, and Hispanics in-
creased by 60%, 46%, and 32%, respectively.8 The war on drugs has 
led to an incarceration rate of more than 70% for nonviolent offend-
ers.9 
1 Reginald Roberts, Tenants, Housing Groups Back High Court's No-Drug Ruling, STAR-
LEDGER (Newark, NJ.), Mar. 27, 2002, News at 012, at 2002 WL 17060541. 
2 Michael Grossman et aI., Illegal Drug Use and Public Policy, 21 HEALTH AFF. 134,12 
(2002), at 2002 WL 12361204. 
5 Stephen Dawson, Free_Enterprise. com, INST. PUB. AFF. REv., Mar. 2002, at 24, 25, at 
http://www.ipa.org.au/pubs/reviewdocs/54-1/Review54-1.pdf. 
• See Treat Addiction, SALT LAKE ThIB. Feb. 18, 2002, at AI0, available at 2002 WL 
4251634. 'IWo-thirds of this amount, $224 million, would be earmarked for treatment. 
"This represents a sea change from the tired emphasis on law enforcement, imprisonment 
and interdiction that has done nothing to stem the demand-and flow-of illicit drugs 
into this country.· Id. 
5 Miguel Navrot, National Guard to See Cuts, ALBUQUERQUE j., Jan. 12, 2002, at E3, at 
2002 WL 4561654. 
6 See We're Wasting Money in the War on Drugs, HERALD (Rock Hill, S.C.), Feb. 8, 2002, at 
6A, at 2002 WL 7599808. 
7 Marc Mauer, The Social Cost of America's Race to Incarcerate, NAT'L F., Jan. 1, 2002, at 24, 
at 2002 WL 17948815. 
8 War on Drugs a Crime, DENV. POST, Aug. 25, 2001, at B09, at 2001 WL 6760607. 
9 Cheryl L. Cooke, Understanding Incarcerated Populations, 75 AORN (AsSOCIATION OF 
PERIOPERATIVE REGISTERED NURSES) j. 568, 570 (2002). 
2003] One Strike Eviction Policy 277 
The drug trade has become so pervasive in American culture that 
it has now made its way into popular culture. One of the biggest mov-
ies of 2000 was Traffic, a critically-acclaimed ensemble film, centered 
around the drug trade and its effect both domestically and interna-
tionally.to Home Box Office, a premium cable channel, recently in-
troduced a drama series entitled The Wire, which follows the plight of 
a successful Baltimore, Maryland drug dealer, his drug dealing sol-
diers in the public housing projects of the city, and the police force in 
its efforts to bring him to justice.ll 
In the wake of the September 11, 2001 terrorist attacks in New 
York and Washington, D.C., the U.S. drug war has taken on a decid-
edly international flavor. For example, during the 2002 Super Bowl, 
the Office of National Drug Control Policy released commercials that 
effectively linked drug usage to terrorism.I2 In one such ad, a young 
woman states, "On Wednesday, I played tennis, went shoe shopping, 
and helped smuggle a load of AK-47s into Colombia. "13 The agency 
spent an estimated $3 million for a total of 60 seconds of commercial 
time. I4 The total value of the new campaign linking drugs to the war 
on terrorism was an estimated $10 million.t5 
Over the last thirty years, Congress has intensified its efforts to 
combat the drug problem in this country. In 1986, Congress adopted 
the Anti-Drug Abuse Act,I6 popularly known as the "crack statute. "17 
10 See Daniel M. Kimmel, 'Traffic'Travels to Drug World: Gripping Flick One of Years Best, 
TELEGRAM &: GAZETI'E (Worcester, Mass.) ,Jan. 5, 2001, at C3. The movie explores the "war 
on drugs," by recounting three characters' unique, but nevertheless related, stories. Id. 
11 See generally The Wire (HBO cabletelevision series, 2002), at http://www.hbo.com/ 
thewire/ (last visited Sept. 30, 2002). 
12 Vanessa O'Connell, White House Nets Late Deal to Buy Super Bowl Ads, WALL ST. J., Jan. 
31,2002, at Bl. 
15 Id. The network matched commercial time purchased by the government with time 
slots that, while not appearing during the Super Bowl, were nevertheless of equivalent 
value. Thus, the tax-payer funded agency "enjoy[ed]some of Madison Avenue's most ex-
pensive advertising time for half price." Id. 
14 Diana Washington Valdes, U.S. Targets Top Criminals, Drug Czar Says, EL PASO TiMES, 
June 27, 2002, at AOl, at 2002 WL 20105562. 
15 Id.; see also Ray Delgado, Terrorism Link in Bush Ads Whips Up Backlash: Group Parodies 
Spotsfor 'Appalling' Campaign, S.F. CHRON., Feb. 27, 2002, at Al (questioning parody ofanti-
drug ads). 
16 Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570,100 Stat. 3207 (1986) (codified as 
amended in scattered sections of 3 U.S.C., 5 U.S.C., 7 U.S.C., 8 U.S.C., 10 U.S.C., 12 
U.S.C., 14 U.S.C., 15 U.S.C., 16 U.S.C., 18 U.S.C., 19 U.S.C., 20 U.S.C., 21 U.S.C., 22 
U.S.C., 23 U.S.C., 25 U.S.C., 28 U.S.C., 29 U.S.C., 31 U.S.C., 38 U.S.C., 42 U.S.C., 46 
U.S.C., 47 U.S.C., 48 U.S.C., 49 U.S.C.). 
17 Jason A. Gillmer, United States v. Clary: Equal Protection and the Crack Statute, 45 AM. 
U.L. REV. 497, 500 (1995). 
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The Act adopted the controversial "hundred-to-one ratio," which 
equates one gram of crack cocaine to one hundred grams of powder 
cocaine for purposes of sentencing}S Congress passed another piece 
of infamous legislation in 1986-the mandatory minimum sentencing 
guidelines embodied in the Narcotics Penalties and Enforcement 
Act.19 These guidelines foreclose the possibility of judicial discretion 
in sentencing federal drug offenders, and instead, provide a sliding 
scale of punishment depending on the offense and other extenuating 
circumstances.2o 
Another less known, but equally important, legislative effort to 
crack down on drugs was neatly tucked away in both the Anti-Drug 
Abuse Act of 1988 and in the U.S. Department of Housing and Urban 
Development's (HUD) implementing regulations.21 The Act and 
regulations include provisions requiring public housing authorities to 
issue leases with the condition that tenants who engage in any drug-
related criminal activity are subject to eviction.22 This legislative effort 
has become known as the one strike eviction policy.23 The United 
States Supreme Court weighed in on the drug war and Congress' ef-
fort to stem the flow of drugs in Department of Housing & Urban Devel-
opment v. Rucker.24 The Court upheld, by a vote of 8-0, the right of the 
federal government to employ these one strike leases. Moreover, the 
18 William Spade, Jr., Beyond the 100: 1 Ratio: Towards a Rational Cocaine Sentencing Policy, 
38 ARIZ. L. REv. 1233, 1233-34 (1996); see 21 U.S.C. § 841 (b) (I)(A) (ii)-(iii) (2000); GiII-
mer, supra note 17, at 501. The sentencing provisions in the crack statute mandate a ten-
year minimum sentence for individuals convicted of possessing and distributing fifty grams 
of crack. A defendant convicted of possessing and distributing five thousand grams of 
powder cocaine receives the same sentence. Thus, both provisions punish crimes involving 
cocaine, but the penalty for a crack offense is one hundred times harsher than the penalty 
for an offense involving powder cocaine. Id. 
19 Pub. L. No. 99-570, 100 Stat. 3207-2, tit. I (1986) (codified as amended in scattered 
sections of 18 U.S.C., 21 U.S.C., and 28 U.S.C. (1988». 
20 See id. 
21 Anti-Drug Abuse Act of 1988, Pub L. No. 100-690, 102 Stat. 4181 (1988) (codified as 
amended in scattered sections of 5 U.S.C., 8 U.S.C., 10 U.S.C., 12 U.S.C., 14 U.S.C., 15 
U.S.C., 16 U.S.C., 18 U.S.C., 19 U.S.C., 21 U.S.C., 23 U.S.C., 25 U.S.C., 26 U.S.C., 27 
U.S.C., 28 U.S. C., 29 U.S.C., 31 U.S.C., 38 U.S.C., 39 U.S.C., 40 U.S.C., 41 U.S.C., 42 
U.S.C., 46 U.S.C., 48 U.S.C., 49 U.S.C., and 50 U.S.C.). 
22 See 42 U.S.CA § 1437d(l) (6) (West Supp. 2001), which provides that each ·public 
housing agency shall utilize leases ... providing that ... any drug-related criminal activity 
on or off [federally assisted low-income housing] premises, engaged in by a public housing 
tenant, any member of the tenant's household, or any guest or other person under the 
tenant's control, shall be cause for termination of tenancy .... " Id. 
23 See generally Christopher R. Williams, PHA Explains Law to Curb Drugs and Criminal Ac-
tivity, PEORIA]' STAR, Aug. 16. 2002, at B02. 
24 See generally 122 S. Ct. 1230 (2002). 
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Court held that ignorance of any drug related criminal activity by a 
fellow tenant or houseguest is not a defense to eviction.25 
This Article evaluates the effectiveness of the one strike eviction 
policy in curbing drug activity in public assistance housing. Part I 
scrutinizes the Anti-Drug Abuse Act of 1988, and in particular, con-
siders provisions intended to eradicate drug-related crime in public 
housing. Part II examines Goldberg v. Kelly, the U.S. Supreme Court 
decision defining the scope of the government's ability to terminate 
public benefits. Part III analyzes the Court's decision in Rucker, which 
upheld the termination of public housing benefits if the tenants or 
tenants' guests participated in drug-related activity. Part IV discusses 
whether Goldberg and Rucker can be reconciled and highlights some of 
the policy problems with one strike eviction. Finally, Part V suggests 
viable alternatives to help government leaders win the drug war in 
public housing. The Article concludes that, although Congress may 
have acted with good intentions when it passed the one strike eviction 
policy, this legislation ultimately will fail to make the difference that 
residents in public housing have long demanded and sorely need. 
I. CONGRESS FIGHTS BACK: THE ANTI-DRUG ABUSE ACT OF 1988 
On November 8, 1988, Congress enacted the second Anti-Drug 
Abuse Act, which immediately created new resources for the war on 
drugs.26 First, the law established the Office of National Drug Control 
Policy that is supervised by a presidentially appointed and Senate ap-
proved Director, popularly known as the "Drug Czar. "27 The legisla-
tion allows the Director to attend and participate in meetings of the 
National Security Council,28 gives the Director authority to designate 
25 See id. at 1236. 
26 Pub L. No. 100-690, 102 Stat. 4181 (1988) (codified as amended in scattered sec-
tions of 5 U.S.C., 8 U.S.C., 10 U.S.C., 12 U.S.C., 14 U.S.C., 15 U.S.C., 16 U.S.C., 18 U.S.C., 
19 U.S.C., 21 U.S.C., 23 U.S.C., 25 U.S.C., 26 U.S.C., 27 U.S.C., 28 U.S.C., 29 U.S.C., 31 
U.S.C., 38 U.S.C., 39 U.S.C., 40 U.S.C., 41 U.S.C., 42 U.S.C., 46 U.S.C., 48 U.S.C., 49 
U.S.C., and 50 U.S.C.). 
27 §§ 1002(a), 1002(b)(I), 1003(a)(I). "There is established in the Executive Office of 
the President the 'Office of National Drug Control Policy.'" § 1002(a). "There shall be at 
the head of the Office of National Drug Control Policy a Director of National Drug Con-
trol Policy." § 1002(b)(I). "The Director, the Deputy Director for Demand Reduction, the 
Deputy Director for Supply Reduction, and the Associate Director for National Drug Con-
trol Policy shall each be appointed by the President, by and with the advice and consent of 
the Senate." Id. 
28 § 1003(a) (3) (t). "The Director of National Drug Control Policy may, in his role as 
principal adviser to the National Security Council on national drug control policy, and 
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certain neighborhoods "high intensity drug trafficking area[s],"29 and 
even requires that the Central Intelligence Agency work closely with 
the office and Director.3o 
A second, and more important, provision of the Act deals with 
the drug abuse epidemic and public housing. The law requires the 
Secretary of HUD to submit a report to Congress on the impact of 
regulations that direct legal action against public housing tenants who 
engage in illicit drug activity.31 Next, the law amended the Omnibus 
Crime Control and Safe Streets Act of 196832 by providing block 
grants to housing authorities to combat drug trafficking and the pro-
duction of illegal drugs in public housing.33 The third proviso 
subject to the direction of the President, attend and participate in meetings of the Na-
tional Security Council." Id. 
29 § 1005 (c) (1). "The Director, upon consultation with the Attorney General, heads of 
National Drug Control Program agencies, and the Governors of the several States, may 
designate any specified area of the United States as a high intensity drug trafficking area." 
Id. This provision also gave the Director broad powers to direct the temporary reassign-
ment of federal personnel, provide federal funding, and determine the effect the "high 
risk" area was having upon the drug policy of the rest of the country. § 1005(c)(I)-(2). 
Id. 
Id. 
go See § 1004(a)(2) (A)-(B). 
The authorities conferred on the Office of National Drug Control Policy and 
its Director by this Act shall be exercised in a manner consistent with provi-
sions of the National Security Act of 1947. The Director of Central Intelli-
gence shall prescribe such regulations as may be necessary to protect infor-
mation provided pursuant to this Act regarding intelligence sources and 
methods .... The Director of Central Intelligence shall, to the fullest extent 
possible in accordance with subparagraph (A), render full assistance and 
support to the Office of National Drug Control Policy and its Director. 
31 § 5103. 
The Secretary of Housing and Urban Development shall submit to the Con-
gress a report on the impact of the implementation of the public housing 
tenancy and administrative grievance procedure regulations issued under sec-
tion 6(k) of the United States Housing Act of 1937 (42 U.S.C. 1437d(k» on 
the ability of public housing agencies to evict or take other appropriate action 
against tenants engaging in criminal activity, especially with respect to the 
manufacture, sale, distribution, use, or possession of controlled substances (as 
defined in section 102 of the Controlled Substances Act (21 U.S.C. 802». 
The report shall be submitted not later than 12 months after the date of the 
enactment of this Act. 
32 Pub. L. No. 90-351, 82 Stat. 197 (1968) (codified as amended in scattered sections of 
5 U.S.C., 18 U.S.C., 28 U.S.C., 42 U.S.C., and 47 U.S.C.). 
33 Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 5105, 102 Stat. 4181, 4301 
(1988) (codified at 21 U.S.C. § 881(a)(7». In relevant part, the provision states that the 
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amended the Controlled Substances Act34 to include leasehold inter-
ests in asset forfeiture. 35 The law also made funds available to public 
housing authorities to combat the drug trade36 and established the 
Public Housing Drug Elimination Program.37 That program was 
passed pursuant to Congressional findings that drug dealers were im-
posing a "reign of terror" on tenants in public housing; that the gov-
ernment had a responsibility to provide safe, drug-free public hous-
ing; and that local law enforcement agencies usually lacked the 
resources to counteract the drug trade occurring in these neighbor-
hoods .38 
block grant program is expanded to address "the problems of drug trafficking and the 
illegal manufacture of controlled substances in public housing." [d. 
84 Pub. L. No. 91-513, 84 Stat. 1276 (1970) (codified as amended in scattered sections 
of 16 U.S.C., 18 U.S.C., 19 U.S.C., 20 U.S.C., 21 U.S.C., 26 U.S.C., 28 U.S.C., 31 U.S.C., 42 
U.S.C., and 49 U.S.C.). 
35 See § 5104 (codified at 42 U.S.C. 3751). "Section 511 (a) (7) of the Controlled Sub-
stances Act (21 U.S.C. § 881 (a) (7» is amended by inserting '(including any leasehold 
interest), after 'right, title, and interest.'" [d. 
[d. 
gs § 5124. 
A public housing agency may use a grant under this chapter for-(1) the em-
ployment of security personnel in public housing projects; (2) reimburse-
ment of local law enforcement agencies for additional security and protective 
services for public housing projects; (3) physical improvements in public 
housing projects which are specifically designed to enhance security;(4) the 
employment of 1 or more individuals-(A) to investigate drug-related crime 
on or about the real property comprising any public housing project; and (B) 
to provide evidence relating to any such crime in any administrative or judi-
cial proceeding; (5) the provision of training, communications equipment, 
and other related equipment for use by voluntary public housing tenant pa-
trols acting in cooperation with local law enforcement officials; (6) innovative 
programs designed to reduce use of drugs in and around public housing pro-
jects; and (7) providing funding to nonprofit public housing resident man-
agement corporation and tenant councils to develop security and drug abuse 
prevention programs involving site residents. 
37 See generally §§ 5121-5129. 
!IS § 5122. The Congressional findings were that: 
(1) the Federal Government has a duty to provide public housing that is de-
cent, safe, and free from illegal drugs; (2) public housing projects in many 
areas suffer from rampant drug-related crime; (3) drug dealers are increas-
ingly imposing a reign of terror on public housing tenants; (4) the increase in 
drug-related crime not only leads to murders, muggings, and other forms of 
violence against tenants, but also to a deterioration of the physical environ-
ment that requires substantial government expenditures; (5) and local law 
enforcement authorities often lack the resources to deal with the drug prob-
lem in public housing, particularly in light of the recent reductions in Federal 
aid to cities. 
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In an effort to address these concerns regarding drug use in pub-
lic housing, Congress amended 42 U.S.c.A. § 1437d. The statute now 
prohibits the use of unreasonable terms and conditions in public 
housing leases and requires that public housing authorities write lease 
provisions affirming that the housing authorities will provide resi-
dents a decent, safe, and sanitary place to live.39 Moreover, public 
housing tenants are now subject to eviction if the tenant or guest un-
der the tenant's control engages in illegal drug activity on or off the 
premises.40 Under Goldberg v. Kelly, the constitutionality of the eviction 
policy would appear questionable. In Department of Housing a Urban 
Development v. Rucker, however, the Supreme Court affirmed the con-
stitutionality of the policy. 
II. GoLDBERG v. KELLY: THE GOLD STANDARD IN DETERMINING DUE 
PROCESS RIGHTS REGARDING PUBLIC BENEFITS 
The Supreme Court delineated the ability of the government to 
terminate public assistance to a citizen in Goldberg v. Kelly.41 The Gold-
berg plaintiffs were New York City residents whose public benefits had 
been terminated or were about to be terminated.42 The residents 
brought suit, alleging that their due process rights had been violated 
because they had not been given notice or a hearing prior to the ter-
mination of benefits.43 Following initiation of this action, the state of 
New York and the city adopted procedures for notice and hearings.44 
The residents subsequently challenged the constitutionality of the 
newly created procedures.45 They filed suit in the Southern District of 
New York, and a threejudge panel heard the case.46 The panel ruled 
in favor of the residents,47 and the state and city authorities appealed 
that decision.48 The Supreme Court ultimately granted certiorari to 
consider whether the Due Process Clause required that recipients of 
ld. 
39 See 42 U.S.C.A § 1437d(l) (6) (West Supp. 2001). 
40 See id. 
41 See generally 397 U.S. 254 (1970). 
42 ld. at 255-56. Each resident was receiving financial assistance pursuant to Aid to 
Families with Dependent Children, a federal program, or New York State's general Home 
Relief program. ld. 
43 ld. at 256. 
44 ld. at 257. 
45 ld. at 267. 
45 Kellyv. Wyman, 294 F. Supp. 893, 895 (S.D.N.Y. 1968). 
47 ld. at 895. 
48 Goldberg, 397 U.S. at 254. 
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public assistance be afforded an evidentiary hearing before the ter-
mination of rights.49 The Court, in a decision authored by Justice 
Brennan, affirmed the District Court's ruling.50 The Court found that 
public assistance benefits were a matter of statutory entitlement, that 
procedural due process was applicable to those benefits, and that 
compliance with procedural due process required a pre-termination 
evidentiary hearing.51 Although the Court opined that some govern-
ment benefits could be administratively terminated without an evi-
dentiary hearing, welfare benefits were not in this category.52 For wel-
fare recipients, procedural safeguards are necessary because public 
assistance provides for the basic needs of clothing, housing, and 
medical care.53 
III. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT V. RUCKER: 
PUTTING CONGRESS'S WILL TO THE TEST 
In Rucker v. Davis,54 the plaintiffs challenged the one strike evic-
tion provision of the Anti-Drug Abuse Act of 1988.55 The Rucker plain-
tiffs were Barbara Hill, William Lee, Pearlie Rucker, and Herman 
Walker, four public housing tenants of the Oakland, California Hous-
ing Authority (OHA).56 The OHA had instituted eviction proceedings 
in state court against each of these residents in late 1997 and early 
1998, claiming that other tenants or guests in these individuals' 
homes had engaged in drug-related criminal activity.57 Specifically, the 
OHA asserted that Hill and Lee's grandsons were caught in the 
apartment complex parking lot smoking marijuana. 58 Pearlie Rucker's 
daughter was allegedly found three blocks away from the complex 
with crack cocaine and a crack cocaine pipe.59 Finally, the OHA 
claimed that Herman Walker's caregiver and two others were caught 
49 [d. at 260. 
50 [d. at 271. 
51 See id. at 261-62. 
52 See id. at 263-64. 
55 Goldberg, 397 U.S. at 263-64. (citations omitted). 
54 See generally Rucker v. Davis, No. C98-00781, 1998 U.S. Dist. LEXIS 9345, at *1 (N.D. 
Cal.June 19, 1998), vacated by 203 F.3d 627 (9th Cir. 2000), reh'g en bane, granted, 222 F.3d 
614 (9th Cir. 2000), reh'g en bane, 237 F.3d 1113 (9th Cir. 2001), cert. granted sub nom. Dep't 
of Hous. & Urban Dev. v. Rucker, 533 U.S. 976 (2001), rev'd, 122 S. Ct. 1230 (2002). 
55 See id. 
56 See id. at *5-6. 
57 See id. 
58 See id. 
59 See Rucker, 1998 U.S. Dist. LEXIS 9345 at *5-6. 
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in the disabled Mr. Walker's apartment with cocaine. These individu-
als were not even listed on Mr. Walker's lease.5O 
Mter the OHA initiated the eviction proceedings, these four 
tenants brought their own suit in the U.S. District Court against OHA, 
HUD, and OHA's Director.61 The tenants argued that HUD had mis-
interpreted the statute under the Administrative Procedure Act, and 
that even if the statute was properly applied, it was unconstitutional.62 
The District Court agreed with the respondents and issued a prelimi-
nary injunction against OHA, prohibiting the housing authority from 
terminating leases where the drug-related activity did not occur in the 
tenant's home or where the tenant was unaware of the activity.63 
The Ninth Circuit Court of Appeals reversed the District Court's 
decision, finding that the lease terms described in the statute were 
unambiguous and permitted eviction of tenants, regardless of their 
knowledge of the drug-related activity.64 Subsequently, an en banc 
panel of the Ninth Circuit Court of Appeals reversed the decision and 
affirmed the District Court's decision. The court held that HUD's in-
terpretation of the statute was inconsistent with Congressional intent 
and did not comport with Chevron U.S.A., Inc. v. Natural &sources De-
fense Council, Inc., which guides judicial review of an administrative 
agency's interpretation of the statute it administers.65 HUD appealed 
the decision and the Supreme Court granted certiorari.66 
In a unanimous decision, the Court reversed the Ninth Circuit 
Court of Appeals.67 In an opinion authored by Chief Justice 
60 See id. Hill and Lee's grandsons and Pearlie Rucker's daughter, however, were listed 
on Hill, Lee, and Rucker's leases, respectively. See id. 
6! See id. at *1. 
6! See id. at *7-8. Respondents argued that HUD had misinterpreted thf~ Act according 
to the Administrative Procedures Act because 42 U.S.C. § 1437d(I)(6) requires lease terms 
authorizing the eviction of "innocent" tenants. See Rucker, 1998 U.S. Dist. LEXIS 9345 at 
*7-8. 
6lI See id. at *39. 
54 See 203 F.3d 627, 637-38 (9th Cir. 2000). 
6!i See Rucker v. Davis, 237 F.3d 1113, 1119 (9th Cir. 2001). See generally Chevron U.S.A, 
Inc. v. Natural Res. Def. Council, Inc., 468 U.S. 1227 (1984). In Chevron, the Court upheld 
the Environmental Protection Agency's interpretation of its enabling statute. See id. In 
upholding the agency's interpretation, the Court created a two-part inquiry to be used 
during judicial review of an administrative agency's interpretation of the statute it adminis-
ters. See id. First, the Court inquired "whether Congress has directly spoken to the precise 
question at issue [and] if the statute is silent or ambiguous [on] the specific issue .... [The 
second question is] whether the agency's answer is based on a permissible construction of 
the statute." [d. at 84243. 
66 See Dep't of Hous. & Urban Dev. v. Rucker, 533 U.S. 976, 976 (2001). 
67 Dep't of Hous. & Urban Dev. v. Rucker, 122 S. Ct. 1230, 1236 (2002). 
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Rehnquist, the Court held that the statute unambiguously required 
lease terms that gave local housing authorities the power to evict ten-
ants for their own drug-related criminal activity or the drug activity of 
their guests.68 The Court reasoned that because Congress had not 
placed a knowledge qualification in the statute and that the word 
"any" was used to modify "drug activity," knowledge of the activity was 
not required.69 Furthermore, the Court found that the en banc Ninth 
Circuit panel reached an erroneous conclusion by stating that a plain 
reading of the statute would lead to absurd results70 and that the Due 
Process Clause was not violated even though tenants were "deprived 
of their property interest without any relationship to wrongdoing. "71 
IV. GOOD INTENTIONS, BAD OUTCOME: POLICY PROBLEMS WITII THE 
ONE STRIKE POLICY EVICTIONS 
On the one hand, the one strike eviction policy does seem to 
conform to the standards set forth in Goldberg v. Kelly. In Rucker, the 
Court notes the applicability of the Due Process Clause and points out 
that there has been no indication that tenants would be evicted with-
68 See id. at 1233. "42 U.S.C. § 1437d(l) (6) unambiguously requires lease terms that 
vest local public housing authorities with the discretion to evict tenants for the drug-
related activity of household members and guests whether or not the tenant knew, or 
should have known, about the activity.· Id. 
69 See id. 
70 See id. at 1235. 
The statute does not require the eviction of any tenant who violated the lease 
provision. Instead, it entrusts that decision to the local public housing 
authorities, who are in the best position to take account of, among other 
things, the degree to which the housing project suffers from "rampant drug-
related or violent crime, the seriousness of the offending action, and the ex-
tent to which the leaseholder has ... taken all reasonable steps to prevent or 
mitigate the offending action. It is not 'absurd' that a local housing authority 
may sometimes evict a tenant who had no knowledge of the drug-related ac-
tivity. Such 'no-fault' eviction is a common 'incident of tenant responsibility 
under normal landlord-tenant law and practice. ,. 
Rucker, 122 S. Ct. at 1235. 
71 See id. at 1236. 
Id. 
But, in the present cases, such deprivation will occur in the state court where 
OHA brought the unlawful detainer action against respondents. There is no 
indication that notice has not been given by OHA in the past, or that it will 
not be given in the future. Any individual factual disputes about whether the 
lease provision was actually violated can, of course, be resolved in these pro-
ceedings. 
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out notice and an opportunity to be heard.72 In addition, the lan-
guage of the Anti-Abuse Drug Act of 1988 clearly expresses Congress' 
intent to provide residents in public housing with the security and 
safety that they had demanded.73 On the other hand, the one strike 
eviction provision causes additional problems that ultimately lessen 
the effectiveness of the statute. First, by giving overwhelming discre-
tion to authorities, the law fails to assure uniform application of the 
one strike lease clause. In addition, the law does not adequately ex-
plain how an individual "engages" in drug-related criminal activity 
and, practically speaking, does nothing to rid public housing com-
munities of outsiders who use and sell drugs on the premises. 
A. Housing Authorities Given Excessive Discretion 
One problem with the "one strike" eviction policy is that housing 
authority officials are given too much discretion in determining when, 
if at all, the lease provision will be invoked. As Justice Rehnquist noted 
in the Rucker decision, "[the] statute does not require the eviction of 
any tenant who violated the lease provision. "74 Rather, that decision is 
left up to the housing authority based upon, inter alia, the level of 
drug-related crime in the housing complex, the seriousness of the of-
fense, and the steps taken to mitigate the offending action.75 In de-
termining whether a particular tenant will be evicted, however, local 
housing authorities are not obliged to consider these or any other set 
of certified factors before evicting a tenant. A housing authority with a 
substantial number of residents may not remove residents who engage 
in drug-related activities simply because the housing authority does 
not have the resources to monitor its residents. By the same token, a 
smaller housing authority, on the other hand, may move swiftly and 
aggressively because there are fewer residents to monitor and infor-
mation is accessed more quickly. 
Given that there are no factors consistently applied by housing 
authorities, it would be virtually impossible for tenants to determine 
what issues are relevant to their evictions. Without such information, 
tenants are unable to properly defend themselves against the eviction. 
This inconsistency is exemplified by the eviction processes of the Bos-
ton and Oakland housing authorities. In Boston, the housing author-
72 See id. 
73 See id. at 1235. 
74 122 S. Ct. at 1235. 
75 [d. 
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ity has essentially rejected the one strike policy, choosing to evict a 
tenant only when there is a pattern of destructive behavior or where 
the tenant had clear knowledge of illegal activities.76 By contrast, the 
Oakland Housing Authority moved aggressively to evict the four 
plaintiffs in the Rucker case although none of them had actual knowl-
edge of the illegal drug activity, some of the drug activity occurred off 
the premises, and one of the participan ts was merely a caregiver to 
one of the respondents.77 Examples such as these illustrate the lack of 
consistency in how the one strike policy is applied from one housing 
authority to another. 
Inconsistent enforcement of the one strike policy exacerbates the 
effects of administrative discretion. For example, the statute does not 
require law enforcement authorities to notifY local housing authori-
ties when a tenant or a guest is implicated in a drug-related activity. 
Additionally, there is no auditing process to determine whether hous-
ing authorities are actually removing residents who engage in such 
activity. Finally, no accountability standard exists to assure that hous-
ing authorities give notice that the residents have violated their leases. 
In sum, the one strike policy gives housing authorities the ability to 
remove residents without any mechanism to ensure consistency and 
fairness in the application of the law. 
B. No Definition of "Engaging" in Drug-Related Criminal Activity 
Another disturbing aspect of the statute is that it fails to define 
the meaning of "engaging" in drug-related criminal activity. The stat-
ute provides: 
[T] hat any criminal activity that threatens the health, safety, 
or right to peaceful enjoyment of the premises by other ten-
ants or any drug- related criminal activity on or off such 
premises, engaged in by a public housing tenant, any mem-
ber of the tenant's household, or any guest or other person 
under the tenant's control, shall be cause for termination of 
tenancy.7S 
76 Drug-Induced Evictions, BOSTON GLOBE, Mar. I, 2002, at A16. The Boston Housing 
Authority also generally brings eviction proceedings under state law, which allows heads of 
household to raise mitigating circumstances, such as lack of knowledge of the crime. Id. 
77 See 1998 U.S. Dist. LEXIS, 9345 at *6-7. 
7842 U.S.C.A § 1437d(I)(6) (West Supp. 2001). 
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The statute further defines "drug-related criminal activity" as the 
illegal manufacture, sale, distribution, use, or possession with intent 
to manufacture, sell, distribute, or use, a controlled substance.79 How-
ever, the statute does not clarify whether the tenant or guest who en-
gages in such activity must be convicted of such a crime or whether a 
mere arrest is sufficient to trigger an eviction. This distinction is cru-
cial. 
If the term "engaging" refers to any tenant or guest who is ar-
rested, then the statute lacks fairness because the individual has not 
yet been convicted of a drug-related criminal offense. At the arrest 
stage, there are no findings of fact concerning the individual's par-
ticipation in any drug-related activity. Moreover, if eviction proceed-
ings are initiated merely on an arrest, the charges may be dropped or 
the person may be acquitted after being evicted. 
If the term "engaging" refers to any tenant or guest who is con-
victed of a drug-related criminal activity, then a different problem 
arises. A tenant who has been justly arrested, released, and is awaiting 
trial may threaten the aspirational drug-free environment sought in 
public housing neighborhoods. A trial may not ensue for a number of 
months, giving a person who may continue such activity continued 
access to public housing during that time. 
C. Failure of Statute to Rid the Communities of Outsiders Who Use the 
Property for Drug-Related Criminal Activity 
A third policy problem with the one strike eviction provision is 
that, even if properly enforced, it is ineffective in alleviating the prob-
lem of drugs in public housing. Even though the policy will remove 
some drug dealers and users, it does not remove those non-resident 
users and dealers who habitually spend time in the area. Congress 
admitted that the federal government has a duty to provide safe, de-
cent, housing that is free from illegal drugs.so Simply getting rid of 
tenants or guests, however, does not solve the problem. 
A good example exists in Bucks County, Pennsylvania, a suburb 
of Philadelphia where Venice Ashby, the country's largest housing 
project, has become a notorious open air drug market.Sl Many of the 
clientele who indulge in the drug culture do not live there, but actu-
79Id. 
80 See 42 U.S.C. § 11901 (1) (2003). 
81 Zlati Meyer, Fighting for Peaceful Community Life: A Housing Project Thrns Itself Around, 
PHILA. INQUIRER, May 16, 2002, at BC01, at 2002 WL 19586430. 
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ally drive in from Philadelphia and Southern New Jersey.82 In Wash-
ington, D.C., Earl Garner, a reputed drug boss, ran a large drug dis-
tribution ring in Southeastern Washington, D.C., which included a 
housing project of which Garner was not a resident. 83 In Chicago, law 
enforcement cracked down in 1999 on a seniors' housing project that 
had become plagued by drugs, prostitution, and other crime.84 Of the 
nineteen people arrested, none were leaseholders on the property.85 
These examples and vast others prove that the one strike eviction 
policy does not sufficiently protect the residents of public housing 
from drugs or the problems surrounding drug-related activity. The 
one strike policy is especially ineffective if many people engaging in 
drug-related criminal activities are not even residents in public assis-
tance housing. 
IV. RECOMMENDATIONS 
There are a number of policy recommendations that may help 
alleviate the drug problem in America's public housing system. These 
recommendations reflect the policy flaws discussed above, namely the 
need to limit the discretion of housing authorities, to define engaging 
and to rid communities of non-resident drug dealers and users. 
A. Limit the Discretion of Housing Authorities in Applying the 
One Strike Policy 
As discussed above, Congress granted housing authorities exces-
sive discretion to decide when to apply the one strike eviction policy.86 
The inconsistent application and enforcement of the policy funda-
mentally lacks fairness and does not necessarily alleviate the drug 
problem in public housing. 
To avoid arbitrary application, the housing authority should be 
required to document all the factors that it will consider in determin-
ing whether a tenant will be evicted pursuant to the one strike policy. 
82 Id. 
S!! John Drake, Major Drug Ring Put Out of Action: 25 Held in $20 Million Heroin Bust, 
WASH. TIMES (D.C.), Aug. 9, 2000, at Cl. This group primarily sold drugs in the Langston 
Dwelling Housing Complex, which is located near 21st Street and Benning Road NE, and 
is near Spingarn and Phelps high schools, Brown Junior High School, and Young Elemen-
tary School. Id. 
84 Melita Marie Garza, 19 Arrested in CHA Crime Crackdown, CHI. ThIB., Aug. 14, 1999, at 
5. 
B5 Id. 
86 See supra notes 75-78 and accompanying text. 
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This will ensure that the housing authority fairly applies the policy to 
each resident and that each resident receives advance notice of the 
type of evidence that must be produced to avoid eviction. The statute 
must also be amended to require that housing authorities immedi-
ately notify tenants when the agency intends to advance a drug-related 
eviction. These notification efforts should be carefully documented by 
the housing authority, in accordance with statutorily regulated stan-
dards. These changes are necessary to assure that all tenants accused 
of violating their leases are put on notice of the impending eviction. 
A housing authority should also avoid erratic enforcement of the 
policy. To assist in this effort, local law enforcement authorities must 
be required to immediately notify the appropriate housing authorities 
when any public housing tenant is arrested for engaging in drug-
related criminal activity. This would ensure that the housing authority 
has the requisite information to follow-up with the resident, monitor 
the situation, and consistently enforce the policy. 
As a final point, HUD should be required to form governing bod-
ies within project communities.s7 These governing bodies could work 
with the local housing authorities to establish effective policies to 
combat the drug problem, identify residents and non-residents who 
may be contributing to the problem, and give the residents a voice in 
how their community will be run. Living in public housing should not 
foreclose a family's opportunity to have its voice heard. 
B. The Need to Define "Engaging" 
As discussed earlier, the one strike eviction policy applies to pub-
lic housing tenants who "engage" in any drug-related criminal activity. 
There is no definition, however, of "engage" or "engaging." The law 
should be amended to define exactly what "engage" means. A clear 
definition of "engaging," within the scheme of the statute, should re-
fer to someone who has been convicted of participating in drug-related 
criminal activity. "88 An arrest should be insufficient to trigger eviction 
because there is no opportunity for fact-finding at that point, and the 
charges may subsequently be dropped or the. individual may be ac-
87 See Robin Minter Smyers, High Noon in Public H(JUsing: The Showdown Between Due ~ 
cess mghts and Good Management Practices in the War on Drugs and Crime, 30 URB. LAW. 573, 
614 (1998). 
88 See Jason Dbuzow, Fear-Free Public H(JUsing1: An Evaluation of HUD's "One Strike and 
y(JU'nJ Out" H(JUsing Policy, 6lEMP. POL. & CIV. RTS. L. REv. 55,72 (Fall 1996-Spring 1997). 
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quitted. Requiring a conviction, however, would ensure that an inno-
cent person would not be evicted from their apartment unjustly. 
C. Ridding the Community of Outside Drug Dealers and Users 
As stated earlier, individuals who are not residents of public hous-
ing participate in drug-related activity just as much, if not more than, 
the residents. To rid public housing communities of these individuals, 
the communities should be designated "high drug areas" by the Drug 
Czar,89 which will allow HUD to gran t significan t funds to local hous-
ing authorities. These funds, like the funds from the soon-to-be de-
funct Public Housing Drug Elimination Program,90 would be used to 
pay for equipment and an increased security presence within these 
high drug areas. There should be increased penalties for anyone who 
sells drugs on public assistance housing property.91 This would send a 
loud and clear message that such behavior will no longer be tolerated 
in the projects and places the blame on the individual breaking the 
law. 
The federal drug policy would also be more effective if amended 
to evict only those individuals who directly engage in drug-related 
criminal activity.92 Mter the U.S. Supreme Court's decision in Rucker, 
every leaseholder is responsible and could be evicted if another ten-
ant or guest is involved with drugs.93 This rule of law simply does not 
reflect reality. In families all over America, there are children, 
spouses, and relatives who have drug problems. In many circum-
stances, other family members may not be aware of the problem and 
consequently, there is no way to address it. Many times, the family may 
become aware of the problem only after a m.yor incident. Even if the 
family is aware, it may be unable to control the individual. To find an 
example, there is no need to look any further than Florida Governor 
Jeb Bush's daughter, Noelle, who was arrested in January 2002 for al-
legedly attempting to secure prescription drugs with a fraudulent pre-
89 See Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 1005(c)(I), 102 Stat. 4186 
(1988) . 
90 See generally Cary Aspinwall, Housing Officials Fear a Return of Drugs, Crime; Grant Used 
for Security, SPecial Programs Is Ending, TuLSA WORLD, May 7, 2002, Metro, at II, availabk at 
2002 WL 7117743. This HUD program was meant to be used in combating drugs by pro-
viding money for security guards, police patrol, drug abuse prevention, youth interven-
tion, and other programs. See id. 
91 See Lisa Weil, Drug-Related Evictions in Public Housing: Congress' Addiction to a Qyick Fix, 
9 YALE L. & POL'y REv. 161, 186-87 (1991). 
92 See id. at 183. 
93 See generally 122 S. Ct. 1230 (2002). 
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scription.94 Even though Noelle is the daughter of a Governor and the 
niece of the President of the United States, she was not able to obtain 
much needed help until after she had allegedly committed a crime. It 
is not reasonable to suspect that families with far less influence and 
wealth could control a family member with a drug problem any more 
effectively. Under the one strike policy, one incident, such as the one 
involving Noelle Bush, would be enough to evict an entire family. By 
only evicting those individuals who directly engage in the drug-related 
activity, the law creates a mechanism by which to remove the troubled 
person without unnecessarily removing innocent people.95 
CONCLUSION 
The goal of the one strike eviction policy is to get drugs out of 
public assistance housing. The policy, however, fails to achieve that 
goal because it gives far too much discretion to local housing authori-
ties; it does not adequately define the term "engage;" and it does 
nothing to get rid of drug dealers and users outside of the public 
housing communities who use the property as drug markets. Moreo-
ver, the law goes too far by making innocent tenants casualties of the 
drug war. The drug war has been expensive, ineffective, and has many 
detractors.96 The one strike eviction policy is another misdirected ap-
proach that will fail to get drugs out of America's public housing 
communities. Stopping the drug "hustle" in public housing will hap-
pen only if Congress passes serious, thought-provoking legislation, 
rather than knee jerk reactionary public policy disasters. 
A well-known 1994 study Uy the RAND Carp. found that treatment is 10 
times more cost effective than interdiction in reducing the use of cocaine in 
the United States and that every dollar invested in treatment saves taxpay-
ers $7.46 in societal costs such as police, prisons and medical services . ... 
Over the past 30 years, the United States has put about two- thirds of its 
massive drug war investment into interdiction and law enforcemlmt, and 
one third into treatment and education. Reverse that, and maybe we'd get 
somewhere.97 
94 See Brendan Farrington, Jeb Bush's Daughter Arrested; Florida Governor:r Child, 24, Ac-
cused of Using Fake Rx, CHI. SUN-TIMES, Jan. 30, 2002, News at 5, available at 2002 WL 
6445997. Noelle Bush allegedly posed as a doctor and called in a fraudulent prescription 
after she suffered a panic attack. Id. 
9!1 SeeWeil, supra note 91, at 183. 
96 See generally The FBI Bows Out, ST. LOUIS DISPATCH, Aug. 5, 2002, at B6. 
97 Tom Condon, Flash: Drug War No Joke, HARTFORD COURANT, Apr. 4, 2002, at Bl. 
